





Calendar for RTP

Activity Timeline

Due date for submission of RTP 6 weeks from the date of issue of RTP
Pre-submission meetings 3 weeks before the due date
Clarifications of queries raised in pre- 1 week before the due date

submission meetings

Corrigenda / Notifications of amendments 1 week before the due date

Change of these specified time lines can be done for valid reasons with the approval of the
superior to the Tender Inviting Authority. If the documents need clearance from TNIDB then
the reduction of time should be authorized by the Board.

e Relevant Provision: Rule 38, TNTIT (PPP Procurement) Rules

Evaluation of Applicants & Notification of Qualification

The evaluation of the balance Applicants after weeding those with conflict of interest will be
conducted by the Tender Scrutiny and Evaluation Committee (detailed in Procurement
Process & Steps). Applicants clearing the minimum threshold will be deemed to be qualified.

Once the short list is ready, the Procuring Entity shall notify the Applicants who have
qualified.

e Relevant Provision: Rules 39 & 40, TNTIT (PPP Procurement) Rules

Combining RTP with RfP

As mentioned earlier, RTP is not a mandatory stage but only desirable where the projects are
of a complex nature. Hence for relatively straight forward projects, the Tender Inviting
Authority can proceed from an RFQ to a Request for Proposal (RfP) stage directly. There shall
be a two cover system for submission of technical proposal and the final offer. The first
filtering will be done on the technical proposal and then the final offer of only the shortlisted
applicants will be evaluated.

e Relevant Provision: Rule 41, TNTIT (PPP Procurement) Rules.

Request for Proposal

Introduction

The Request for Proposal (RFP) is a critical stage in the project development lifecycle as by this
time the project details, the type of bidders, the service level expectation and the financial
impact on the State are all more or less finalized. Hence the Draft Concession Agreement
defining the roles and responsibilities of the various stake holders should also be ready. The
RfP shall be issued to only the qualified tenderers who have cleared the earlier hurdles.

e Relevant Provision: Rule 42(1) & (2), TNTIT (PPP Procurement) Rules.
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(Model Document can be downloaded from
http://www.infrastructure.gov.in/pdf/Model REQ.pdf)

Elements of the RFP

The RfP shall have the following information:

o Project Related Details:

o

v’ Feasibility report or Project information memorandum;
Project objectives and rationale;
Site details;

Role of the public agency & stakeholders;
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Project scope;

v" Output specifications;

Instruction to tenderers

v" Process of tender submission
v" Evaluation

v" Procedures for submission by tenderers and Procuring Entity;

Vi.
Vii.
viii.
Xi.
Xii.
xiii.
Xiv.
XV.
XVi.
XVii.

XViii.
XiX.

Provisions of a Draft Concession Agreement

The provisions of the Draft Concession Agreement shall cover:
i.
ii.

Recitals- identifying the parties to the contract, offer and acceptance;

Definitions- defining the key terms of the contract to ensure uniformity of usage and
interpretation throughout the document;

Scope of the Public Private Partnership (PPP) Project;

Grant of concession, whereby the Procuring Entity grants the concession to the
Concessionaire subject to the terms and conditions of the Concession Agreement;
Conditions precedent;

Obligations of the Concessionaire;

Obligations of the Procuring Entity;

Representations and warranties of both the parties;

Form and value of Performance Security to be submitted by the Concessionaire;

Matters related to the site;

The construction of the facility including Minimum Technical Requirements thereof, date for
completion of construction etc.;

Performance monitoring during construction including key performance indicators,
monitoring responsibilities and related provisions;

Completion of construction including provisions for testing, approval and certification;
Change in scope during the contract period;

Operation and maintenance of the facility and provision of service including minimum
technical requirements;

Performance monitoring during operations and maintenance including key performance
indicators, monitoring and reporting responsibilities and related provisions;

Appointment, role and functions, remuneration and reporting requirements of Independent
Engineer and Independent Auditor;

Financial close;

State support, grant expected or revenue share or premium to be paid;
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XX. Payments by users, authority for tariff fixation, procedure of revision of tariff and related

provisions;

XXi. Collection of user charges, including allocation of the authority to collect and retain user
charges;

XXii. Financial aspects of the contract including escrow account, other payments between the
parties to the contract;

XXiii. Maintenance of books of accounts and audit requirements;

XXiV. Insurance;

XXV. Force Majeure — definition, procedure for recognition under the contract, consequences and
compensation on termination due to occurrence of Force Majeure events;

XXVi. Events of default and consequences of default;
XXVii. Termination of the contract and consequences of termination;
kxviii.  Assignments and charges;

xxix.  Change in law including consequences for change in law;
XXX. Liability and indemnity;
XXXi. Dispute resolution.
XXXii. Exit strategy for continued service delivery after exit
e Schedule I, TNTIT (PPP Procurement) Rules
e Regulation 21, TNIDB Regulations
e Rules 44-47, TNTIT (PPP Procurement) Rules
e Scope of Work of Independent Auditor — Schedule I
e Scope of Work of Independent Engineer- Schedule Il

Performance Security

(A) The Concessionaire as a condition precedent shall provide performance security that does
not exceed 5% of project value subject to changes of the underlying project value.

(B) In the case of O&M contracts, the performance security is kept at not more than 50% of the
likely annual payment due.

The performance security shall be in the form of a demand draft, banker’s cheque, specified
small saving instrument, unconditional and irrevocable bank guarantee or where the Procuring
Entity deems fit, in the form of an escrow account or a combination of different forms.

e Relevant Provision: Rule 14, TNTIT (PPP Procurement) Rules

Variation Clauses

Normally the concession agreement provides for procedure for amendment for known variations
and day to day operational variations that have a material impact. Those that do not have a material
impact will be absorbed by the Concessionaire. The procedure for variation shall evaluate the nature
of variation and its impact on contract terms. If the variation materially changes the contract terms,
an additional value for money amendment has to be undertaken.

e Relevant Provision : Rule 48, TNTIT (PPP Procurement) Rules

Any internal discrepancies within these documents should be explained or avoided to the
extent possible. In case there are any discrepancies, the terms in the concession agreement
shall be considered final.
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Project Scope

A detailed project scope specifying the details of the project and the objective of the project
shall be enumerated. The output in terms of technical, quality and performance issues shall
also be specified. The entire project scope shall be described in a precise, generic way without
ambiguity or trademark references.

e Relevant Provision: Rule 42 (3) & (4) and Rule 43, TNTIT (PPP Procurement) Rules

Criteria for Evaluation

At this stage most of the basic information about the tenderer, the solution proposed etc.,
have been already evaluated. Hence the commercial conditions are the single most important
criterion and the final offer to determine the lowest tenderer. The single criteria could be one
or a combination of:

v’ State support sought;

v Expected revenue including from sources such as property development &
advertisement;

Tariff;

Present value of lifecycle cost;

Period of concession;

Upfront premium;

Equity stake;

Share of subsidized facilities to the Procuring Entity;
Revenue share;

Lease rent;

Annuity payment;
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Any other financial criterion relevant to the project.

e Relevant Provisions : Rule 49, TNTIT (PPP Procurement) Rules

Calendar for RFP
Activity ‘ Timeline
Due date for submission of RFP 8 weeks from the date of notification of RfP or

from the date of advertisement whichever is
later

Pre-submission meetings 4 weeks before the due date

Clarifications of queries raised in pre- | 2 week before the due date
submission meetings

Corrigenda / Notifications of 1 week before the due date
amendments
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Change of these specified time lines can be done for valid reasons with the approval of the
superior to the Tender Inviting Authority. If the documents need clearance from TNIDB then
the reduction of time should be authorized by the Board.

e Relevant Provision: Rule 50, TNTIT (PPP Procurement) Rules

Other Support
Creation of a Data Room

Wherever there is a substantial amount of data to be shared with the prospective Bidders, the
Procuring Entity can keep an actual or virtual data room which will house all the project
related data. All documents relating to the project that are not distributed may be available in
the data room. The access to the data room shall be available to all the Qualified Applicants or
prospective tenderers until the completion of the RFP stage. The modalities of access shall be
stated in the RFP.

Site visits

Wherever the project requires physical infrastructure development, the prospective
tenderers may be invited to visit the site preferably in the earlier part of the RFP stage.

e Relevant Provision: Rules 51 and 52, TNTIT (PPP Procurement) Rules
Change in composition of Tenders

If the tender had been submitted by a consortium of Bidders, change in composition is
allowed under certain circumstances. The approval for the change will be at the sole
discretion of the Procuring Entity. The reconstituted consortium shall submit a revised
agreement before the due date. Some of the conditions governing change in the consortium
member are:

» Application is made 15 days prior to the due date;
» Thereis no change in the lead member;

» The substitute proposed is at least equal (in both technical and financial terms)
to the consortium member being replaced;

» Modified consortium meets the pre-qualification criteria and short listing
criteria;

» New member or members adopt the responses expressly as if part of the
original consortium;

» There is no conflict of interest as specified in Rule 15;
e Relevant Provision: Rule 53, TNTIT (PPP Procurement) Rules
Tender Effectiveness

After the submission of the tender the tenderer shall keep the same valid during the time
specified in the RFP. If the evaluation takes time or due to other reasons, the Procuring Entity
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may request the tenderers to extend the period of validity. A tenderer can withdraw tender
without forfeiting the Earnest Money Deposit (EMD). The Procuring Entity may either request
for an extension of the period of the EMD or ask for a fresh EMD. If a tenderer does not do
either (i.e. DOES not extend the EMD or give a fresh EMD), it will be construed as a refusal to
extend the period of effectiveness of the tender.

e Relevant Provision: Rule 54, TNTIT (PPP Procurement) Rules

Evaluation of Tenders

The tender evaluation shall be done by the Tender Scrutiny and Evaluation Committee and
shall follow the criteria as specified in the RFP. All the tenders will be ranked and the one with
most advantageous financial offer shall be the lowest tenderer.

Lowest Tenderer Selection

Bidding Round Selection Attendant process

Round1 Lowest Tenderer Tender Accepting authority may negotiate with the
Lowest Tenderer for further improvement of offer.

No negotiation or changes in the draft concession
agreement

Round 1 outcome Lowest tenderer withdraws or has been banned by any Procuring Entity
(Section 10 sub-section 4 of TN Transparency in Tenders Act 1998 — Invite
another round of tenders

Round 2 Invite all the Extend / revalidate EMD
remaining tenderers Invite other tenderers to match the Lowest
Tenderer in Round 1
Round 2 outcome Only one tenderer The tenderer matching L1 will be the Lowest
matches the L1 of Tenderer and selected
Round 1
Round 2 outcome More than one Stacking will be equal for Round 2 + Stacking based

tenderer match the L1 | on Round 1
of Round 1 Hence the tenderer whose tender was more
attractive than the others will be the Lowest

Tenderer
Round 2 No tenderer matches Initiate 3" round of bidding
the L1 of Round 1 Extend/ revalidate EMD
Round 3 L2 of Round 1 Stack the offers which are lower than the price

becomes the price of offered by L2 in Round 1 and then pick the most

reckoning preferred offer
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Equal Tenders:

If two tenderers have given an equal quote, then either (a) the experience score of the
tenderer as evaluated in RFQ stage shall be taken and the tenderer with the higher score will
be selected; or (b) both parties will be asked to provide a best and final offer and the tenderer
providing a better offer will be adjudged the Lowest Tenderer.

Speculative Tenders

Where the price quoted by the tenderer is abnormally low or high given the underlying
constituents and raises concerns about the understanding and the ability of the tenderer to
perform such tenders may be rejected. The tenderer shall be given an opportunity to explain
their rationale in writing before such rejection is done. The entire proceedings including the
explanations from the tenderer and the rationale for rejection will be recorded in the tender
proceedings.

Whatever the outcome, the decision of the Tender Accepting Authority shall be
communicated to the tenderer.

e Relevant Provision: Rules 56-58, TNTIT (PPP Procurement) Rules
Tender Finalisation and Award

The results of the evaluation shall be submitted to the Tender Accepting Authority. On
approval, the Tender inviting authority shall notify the Lowest Tenderer. Also the other
tenderers shall be informed about the selection of the Lowest Tenderer and the initiation of
Concession Agreement finalization with that tenderer. The Letter of Award shall be provided
to the Lowest Tenderer. On acceptance of the same by the tenderer, the tenderer shall
proceed to sign the Concession Agreement with the Procuring Entity. On entering into a
Concession Agreement, the Procuring Entity shall also get the necessary set-up in place to
monitor the performance of the Successful Tenderer including appointment of Independent
Auditors and Engineer as detailed earlier. The monitoring should include both collection and
analysis of data as well as corrective steps were required.

e Relevant Provision: Rules 59 & 60, TNTIT (PPP Procurement) Rules

Change in Ownership

After award of the contract, the individual members of the consortium shall hold at least 51%
of the issued and paid up share capital of the Concessionaire for the term of the concession or
as per the stages specified in the Concession Agreement. If there is a change in the member /
associate whose technical / financial capacity were perceived as adding to the consortium at
the time of evaluation, the tenderer shall inform the Procuring Entity. The Procuring Entity
may depending on the assessment of the change withdraw the letter of award and forfeit the
EMD or performance security.
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If this change happens after signing of the Concession Agreement but before financial closure,
then this would constitute a breach of the Concession Agreement and the same can be
terminated without any liability to the Procuring Entity.

e Relevant Provision: Rule 61, TNTIT (PPP Procurement) Rules

Contract finalisation and award

The Concession Agreement can be signed with the Selected Bidder thereby bringing the bid
process to a close. The Concession Agreement should ideally be included as the RFP
documents especially if it is a model concession agreement. Also by giving a Draft Concession
Agreement at the RFP stage, the Bidders have an opportunity to express their views on the
same. This will also avoid unnecessary wastage of time in negotiation with Preferred Bidders.
Also usage of standard concession agreement ensures that there is transparency and lesser
legal loopholes. Any minor clause alteration can be negotiated with the Concessionaire. But
the sponsor should be clear on the non-negotiable clauses ab initio. Once the contract is
awarded, the name of the selected contractor should be displayed in the website and in the
list of projects against that project.

The Concessionaire then moves on to the financial closure and begins delivering on the
project. This is a delicate phase where he may need support from the sponsor on details of
the viability / support from the Government. The project sponsor should support the
Concessionaire in his endeavour at financial closure as it is in the interest of the project to do
so. This could mean providing additional information, any policy level support or approving
the viability gap funding through a formal communiqué
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